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STATEMENT OF JURISDICTION 


1. (a) Appellee, as plaintiff below, alleged jurisdiction 
of the United States District Court, based on the Act of 
March 8, 1901, c. 832, #8; 31 Stat. 1084, Title 25 U.S.C. 


357, as follows: 


“Lands allotted in severalty to Indians may be con- 
demned for any public purpose under the laws of the 
State or Territory where located in the same manner 
as land owned in fee may be condemned, and the 
money awarded as damages shall be paid to the allot- 
tee.” (This will be referred to throughout the brief 
as the Act of 1901.) 


(b) The jurisdiction of the United States Court of Ap- 
peals, although not stated by appellant, must be based on 
the Act of June 25, 1948, c. 646, 62 Stat. 929: Title 28 
U.S.C.A. 1291, which is in part as follows: 


“The courts of appeals shall have jurisdiction of ap- 
peals from all final decisions of the district courts of 
the United States.” 

and on Idaho Code condemnation section 7-704 as follows: 


“Before property can be taken it must appear: 


1. That the use to which it is to be applied is a use 
authorized by law. 

2. That the taking is necessary to such use. 

3. If already appropriated to some public use, that 
the public use to which it is to be applied is a more 
necessary public use.” 


The order questioned in this appeal is based on this last 
section of the code and is one interpreted by the Idaho 
courts as being in limine and appealable. (See McLean v. 
District Court 24 Ida. 441; 134 Pac. 536. ) 
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2. Appellant's appeal challenges the validity or effect 
of the Act of 1901 referred to above, in light of a treaty 
ratified March 8, 1891 between the United States Govern- 
ment and the Coeur d’Alene Indians, Vol. 26 U. S. Statutes- 
at-Large, 51 Congress, p. 1028, quoted by appellant's coun- 
sel. (Br. 1, 2) (This treaty will be referred to throughout 
the brief as the Treaty of 1891.) 


8. (a) Appellee, as plaintiff, alleged the jurisdiction 
of the Federal District Court in paragraph I of its com- 
plait (Ty. 1). 


(b) The United States District Court entered its Order 
of Use and Necessity and Appointing Commissioners (Tr. 
28-31) to which the defendant Julia Nicodemus filed a 
motion for new trial, which motion was denied by the Dis- 
trict Court in an order signed Februarv 8, 1958 (Tr. 55-56). 
Defendant Julia Nicodemus served and filed a notice of 
appeal on March 6, 1958 to the United States Court of 
Appeals. 


STATEMENT OF THE CASE 


The Washington Water Power Company, appellee and 
plaintiff below, brought an action in the United States Dis- 
trict Court for the District of Idaho, Northern Division, to 
condemn an easement for construction of a 230 KV electric 
transmission line across a portion of a certain 40 acres of 
land held by the United States in trust for Julia Nicodemus, 
an allottee Indian (Tr. 1-5). The United States, Julia Nico- 
demus and R. H. Spencer, a farmer tenant of the property, 
were all joined as defendants. 
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After a hearing at which all parties were represented, the 
District Court entered its Order in limine, as to use and 
necessity, and appointing commissioners (Tr. 28-31) in ac- 
cordance with Idaho Code 7-704 (supra). To that order, 
defendant Julia Nicodemus interposed a motion for new 
trial which was disposed of by the order denying the mo- 
tion (Tr. 55-56). Notice of appeal followed, raising as an 
issue the validity of the court’s Order. Appellant contends 
the entry of such order was error, although the assignment 
of error refers to a motion to dismiss respondent's com- 
plaint. 


Regardless of the assignment of error (Br. p. A) or the 
points on which appellant relies as filed herein, the sole 
legal question involved in this appeal is whether, in light 
of the Indian Treaty of 1891, and after tribal lands, with 
consent of the Indians, were allotted in severalty, the Dis- 
trict Court was authorized to allow condemnation of an 
easement across such allotted lands under the act of 1901 
and procedures set out in the Idaho condemnation statutes. 
Appellant argues that the District Court did not have that 
authority, and appellee contends that the court did have 
such power and that the order was properly entered. 


SUMMARY OF ARGUMENT 


Appellee submits: 

I. that the condemnation for the easement is not con- 
trary to the Indian Treaty of 1891; as it does not interfere 
with possession nor take any of the fee; 

II. that the restrictions of the Treaty of 1891 no longer 
apply, because the Indian reservation has since been broken 
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up under the General Allotment Act; and 

III. that the condemnation Act of 1901 allows condem- 
nation for public purposes, only and specifically across al- 
lotted Indian lands, despite the earlier treaty concerning 
reservation lands; and that the procedure to be followed 
in such condemnation is set out in the statutes of the par- 
ticular state in which lands are situated. 


ARGUMENT 
1. 


The Indian Treaty of 1891 (supra) in using the words, 


“no part of said reservation shall ever be sold, occu- 
pied, open to white settlement or otherwise disposed 
of without the consent of the Indians residing on said 
reservation, 


did not specifically deny the right of condemnation for 
the purpose of acquiring an easement for construction of an 
electric transmission line. Appellee contends the treaty did 
not contemplate that the taking of such an easement would 
violate its terms. Under this view the treaty has not been 
violated by the condemnation, and such condemnation is 
proper. 
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Even more persuasive, however, is the fact that the status 
of the lands has changed from tribal lands to lands held in 
severalty, and Julia Nicodemus in accepting an allottee 
Indian’s patent to specific lands now has land to which the 
treaty no longer applies. 


A chronological statement of events emphasizes this 


fact. First, the Government under Executive Order of No- 
vember 8, 1873 (Br. 2) set aside certain lands as tribal 
lands for a Coeur d’Alene Indian reservation. This was fol- 
lowed by the Treaty of 1891 (supra) agreed to on March 
26, 1887 (Br. 1), providing for payments to the tribe and 
including the provision against disposition of the tribal 
lands relied on by appellant’s counsel in their brief (Br. 1, 
2). Subsequently, this Coeur d’Alene Indian reservation 
was broken up and, with consent of the Indians, the tribal 
land therein opened to settlement and allotted under the 
General Indian Allotment Act (Title 25 U.S.C.A. #331, Act 
of Feb. 8, 1887, c. 119, par. 1, 24 Stat. 388; Act. of Feb. 28, 
1891, c 388, par. 1, 26 Stat. 794; amended June 25, 1910, c. 
431, par. 17, 36 Stat. 859). Under this act, Julia Nicodemus 
received allotment No. 80, Coeur d’Alene Indian reserva- 
tion, and patent was issued to her, subject to the usual sta- 
tutory restrictions and provisions, and reserving title in the 
United States in trust. 


Under these circumstances there is no longer any reser- 
vation or tribal land, and no land to which the treaty can 
apply. By taking allotments, the Indians, and Julia Nico- 
dlemus, have consented to a break up of the reservation and 
the time for relying on the treaty has long since expired. 
If there is any violation of the treaty, it is the taking under 
the Allotment Act, not condemnation under the Act of 1901. 
The status of the property has changed from a tribal Indian 
reservation to settled land devoted to farming by the allot- 
tee Indians individually, and not the tribe. An allottee 
Indian can not now complain about disposition of reserva- 
tion land. The Act of 1901 applies by its terms only to lands 
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allotted to Indians and it can not apply to an Indian reserva- 
tion. In U. S. vs. Oklahoma, 127 F. (2d) 349, the Court 
said: 


“Obviously, the power to condemn lands allotted in 
severalty to an individual Indian did not extend to In- 
dian reservations, tribal] lands, national forests, and 
other lands under the exclusive jurisdiction of the fed- 
eral government. As to these lands, only the power to 
permit the use of a right-of-way under varying forms 
and conditions was authorized. * * * Land allotted 
in severalty is no longer part of the reservation nor is 
it tribal land; the virtual fee is in the allottee with cer- 
tain restrictions on the right of alienation. United 
States v. Minnesota, 113 F. (2d) 770.” 


Because of the importance of setting the difference be- 
tween reservation land and allotment land, the Supreme 
Court granted certiorari and this decision was affirmed in 
318 U. S. 206; 87 L.Ed. 716, 63 Sp.Ct. 534. This answers 
many of the authorities in appellant’s brief referring to en- 
croachment on tribal lands (Br. 6-7). 


ITI. 


The principal question raised by appellant's counsel in 
their brief is whether an act of Congress, which counsel 
claim abrogates the terms of a prior treaty, should be fol- 
lowed by the court under the circumstances in this case. 
Appellant’s counsel concede that Congress has the right 
to abrogate prior treaties with the Indians by later enact- 
ments (see citation from Lone Wolf vs. Hitchcock, 187 U.S. 
553, Br. 8,4) but state that such should not be followed here 
as this condemnation is not for the Indian's benefit. The 
only ground mentioned by appellant's counsel as to why it is 
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not for the Indians benefit, is that it violates the treaty right 
and as Congress has that right, appellant’s counsel seem to 
be arguing in a circle. 


Congress can, by legislative enactment, abrogate exist- 
ing treaty rights. The United States retains sovereignty 
over Indian lands even after a treaty is signed, or the land 
allotted, and condemnation over such lands may be al- 
lowed by Congress even if it should abrogate a prior treaty. 
One of the latest pronouncements of this principle is in 
the case of the Sioux Tribe of Indians vs. The United States, 
146 Fed. Supp. 229 (1956) in the Court of Claims wherein 
the court stated as follows: 


“While it had been the practice and policy of the 
United States Government during the many years of 
tension between the whites and the Indians to nego- 
tiate with them by treaty convention and to settle dif- 
ferences, if possible, by treaty, those treaties did not 
absolutely abrogate the right of the government to 
regulate the Indians or, when necessary, to legislate 
contrary to or inconsistently with a treaty.” 

The Court also quoted with approval from Lone Wolf 
v. Hitchcock (supra) and also quoted the following 
from Choate v. Trapp cited by appellant's counsel (Br. 
ae 

“The Supreme Court, in Choate v. Trapp, 1912, 224 U. 
S. 65, 671, 32'S. Ct. 565, 567, 56 L. Ed.@4h, avliile 
speaking on this subject, stated as follows: 

““= = * the plenary power of Congress over the 
Indian Tribes and tribal property cannot be limited by 
treaties so as to prevent repeal or amendment by a 
later statute. The Tribes have been regarded as de- 
pendent nations, and treaties with them have been 
looked upon not as contracts, but as public laws which 
could be abrogated at the will of the United States.’ ” 
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eral principle of law, they then grasp at various straws and 
raise certain inferences attacking the procedure in this 
case. These inferences should be answered. 


Inference (a). Appellant's counsel] contend that this 
condemnation is not in the best interest of Julia Nicodemus 
because she is not a stockholder in the appellee company. 
The condemnation is not for the benefit of the stockhold- 
ers. Obviously, it is for the benefit of the public, including 
Indians, and condemnation is allowed for that reason. The 
company is a public utility engaged in the transmission of 
electric current for the benefit of the citizens of Idaho, 
whites and Indians alike, regardless of their status as stock- 
holders. The use of electricity by the genera] public and its 
transmission is in the general interest. The 1901 Act in al- 
lowing condemnation for public purposes carries out such 
right for the benefit of the public as a whole, not for anv 
particular group or company. The general public, including 
whites and Indians and Julia Nicodemus are benefitted by 
the transmission of electricity. The District Court in the 
Order of Use and Necessity decreed as follows: 


“The plaintiff is a public utility corporation lawfully 
doing business in the State of Idaho as a public utility 
in the distribution of electric energy to the public and 
is duly authorized by law to exercise the right of 
eminant domain in the State of Idaho under and by 
virtue of Section 7-701 of the Idaho Code. 

“That the easement and rights sought to be acquired 
and appropriated by the plaintiff are necessary to the 
discharge of the public duties of the plaintiff and are 
necessary to the construction, use and maintenance 
and reconstruction of its power transmission line and 
that the taking of the land and property of the de- 
fendant sought to be acquired for such use.” (Tr. 29) 
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Appellee submits that the authorities cited on page 5 of 
appellant's brief are not in point as they refer to different 
situations than condemnation, and do not sustain appel- 
lant’s position. Certainly the general public good must be 
considered as justifying the application of the condemna- 
tion statute to this situation. 


Inference (b). Appellant's counsel next suggest that the 
proper procedure was not followed in that plaintiff failed 
to obtain permission of the Secretary of the Interior before 
going ahead with the condemnation action. Appellee points 
out that the statute provides for two separate courses of 
action, either a permit from the Secretary of the Interior 
for erection of a transmission line, or by pursuing a con- 
demnation action without seeking such permit. This differ- 


ence has been clearly pointed out in United States vs. State 
of Minnesota, 113 F. (2d) 770 (1940): 


“The land involved is a tract of allotted Indian lana 
held in trust by the United States * * °. 

“The question involved is whether the State may by 
virtue of Section 3 of the Act of March 3, 1901, 25 
U.S.C.A. #857, maintain this proceeding to condemn 
an easement over the allotted land for the establish- 
ment of a public highway, without having first se- 
cured from the Secretary of the Interior permission for 
the opening and establishment of such public highway 
through allotted Indian land, as provided by Section 4 
Of ine Act of March 8, 1901, 95 U.S.C.A. #811. * * * 
“The statutes seem definitely to offer two methods of 
procedure for the acquisition of a right of way for 
public highway. Section 8, 25 U.S.C.A. #357, author- 
izes the maintenance of condemnation proceedings. 
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“By Section 4 of the Act, 25 U.S.C.A. #311, the Secre- 
tary of the Interior is authorized to grant permission 
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for the opening and establishment of a public highway 
through lands allotted in severalty. Thus, it was made 
possible to acquire such a right of way by either of two 
methods, the Government having consented to each 
of these methods.” 


Appellee submits that the proper procedure was followed 
in this instance. 


Inference (c). Appellant's counsel inferentia!ly com- 
plain that the Government should have vigorously con- 
tested the action and did not do so. Appellee concedes that 
the United States is a necessary party to the action and it 
was made a defendant. It is also clear that in a case in- 
volving the Act of 1901, the consent of the United States 
to suit is implied. 


“It is true that authorization to condemn confers by 
implication permission to sue the United States.” 
Minnesota vs. The United States, 305 U. S. 382 at 888, 
83 L. Ed. 235 at 241. 59 Sp. Ct. 292. 


The Government appeared by the United States Attor- 
ney, he was present at the hearing, has taken an active 
part throughout the law suit, and procured an appraiser of 
the Indian Agency who furnished proof on the amount of 
damages in the hearing before the Commissioners. The 
Government attorney complied with all the necessities and 
has only followed a long established administrative prac- 
tice in allowing such condemnation across Indian allottee 
lands. See United States vs. Minnesota, 113 F. (2d) 770. 


“The administrative officers of the Government, 
charged with the administration of this Act, have con- 
sistently construed it as authorizing the condemnation 
of allotted lands without the consent of the Secretary 
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of the Interior. The Department of the Interior, in its 
booklet entitled ‘Regulations of the Department of the 
Interior Concerning Rights of Way over Indian Lands,’ 
published in 1929, pointed out the various laws ap- 
plicable to the granting of rights of way through Indian 
lands, tribal and allotted, and gave direction for pro- 
cedure. Sections 68, 69 and 70, under the heading of 
‘Condemnation of Allotted Lands, provide: 

* “68. The condemnation of allotted Indian lands for 
any public purpose in accordance with the laws of the 
State wherein the lands are situated is authorized by 
the last paragraph of section 3 of the Act of March 3, 
1901 (31 Stat. 1, 1058-1083-1084). 

“ “69. Any project for which private lands could be 
condemned under State laws is held to be a public 
purpose within the meaning of the Act of March 3, 
1901, above cited.’ ” 


Inference (d). Appellant's counsel also argue by infer- 
ence that the Act of 1901 allows a State to condemn Indian 
land. The Act only provides the rules and procedures under 
which such condemnation shall be allowed across allotted 
Indian lands. Congress has provided that as a Federal mat- 
ter and in Federal Courts and with the United States as a 
party, condemnation of allotted lands may be had for any 
public purpose, and then provides that the action shall 
proceed in accordance with the Laws of the State where the 
property is located, and with the money paid to the allot- 
tee. The wording of the act above quoted in full seems to 
answer this argument under which appellant complains 
that certain rights have been surrendered to the States. 
Appellee contends that these rights are held under the 
control of Congress at all times and that the procedure, for 
purposes of convenience, are set in accordance with state 
statutes, provided that the action is carried on in the 
federal courts. 
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CONCLUSION 


Appellee appreciates the fact that Julia Nicodemus does 
not want a portion of her land condemned for this purpose. 
This is true generally of defendants in condemnation ac- 
tions. On occasion the public good requires stepping on 
individual toes. Such situations brought about the neces- 
sitv of providing for condemnation actions for public 
purposes. 


If Julia Nicodemus had fee title to the property without 
any interest being retained in trust by the United States, 
her land would clearly then be subject to condemnation. 
The Act of 1901 extends such right to United States lands 
held by Indians under allotment. In such circumstance, 
Julia Nicodemus should have no greater rights than anyone 
holding full fee title. The Act of 1901 recognizes this in 
using the words “in the same manner as land owned in fee 
may be condemned.” Any prior treaty rights can not give 
any greater rights than she would have in the event she 
owned fee title. The Treaty of 1891 can not forever insulate 
that property against all public use, and especially does not 
do so when tribal land has been broken up in allotments and 
when Congress has provided that condemnation may then 
be had. It is appellee's position, which has been sustained 
by the Federal Courts, that Congress has provided for 
condemnation of allottee’s land by the Act of 1901, and 
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that the prior treaty can not take away any of such author- 
ity. The District Court order should be affirmed. 


Respectfully submitted, 
JOHN HUNEKE 
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